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BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD RECE~V ~CLERK’S OFF’CE

WASTEMANAGEMENT OF ILLINOIS, INC.)
) MAR302005

Petitioner, ) STATE OF ILUNOIS
) Pollution Control Board

vs. CaseNo. PCB04-186

COUNTYBOARD OFKANKAKEE )
COUNTY, ILLINOIS, )

)
Respondent.

RESPONSETO PETITIONER’S MOTION TO COMPEL

NOW COMES Respondent, COUNTY BOARD OF KANKAKEE COUNTY,

ILLINOIS, by and through its Attorneys, HINSHAW & CULBERTSON LLP, and for its

Responseto Petitioner’sMotion to Compel,statesasfollows:

I. PETITIONER’SMOTION TO COMPELSHOULD BE DENIED BECAUSEIT IS
UNTIMELY.

PetitionerbegandeposingmembersoftheKankakeeCountyBoardon June22, 2004and

concludeddeposingtheKankakeeCountyBoardmembersonNovember12, 2004. During those

depositions, KankakeeCounty Board members were questionedabout their reasonsfor

disapprovingWasteManagement’sapplicationfor expansionfiled on September26, 2003. On

the adviceofcounsel,the KankakeeCountyBoardmembersrefusedto answerthosequestions.

Therefore,asofNovember12, 2004, Petitionerknew that theKankakeeCountyBoardmembers

refusedto answerquestionsregardingthereasonsandlorbasesof theirdecisionto denyapproval

to WasteManagement’sApplicationfor expansionfiled on September.26, 2003. Despitethis

knowledge,Petitionerwaited over four months, until March 15, 2005, to file its Motion to

Compel,requestingthat this Boardpermit discoveryasto why certainmembersof the County

Board to answer questions regarding their reasons for rejecting Waste Management’s

application.
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Petitioner’suntimely motion will have a detrimentaleffect on this proceedingbecause

Petitionerfiled its Motion to Compel only threeweeksprior to the Illinois Pollution Control

Board hearing,currently scheduledfor April 6, 2005. Assumingarguendo that this Board

decidesto grantPetitioner’sMotion to Compel, theBoardhearingwill undoubtedlyhaveto be

rescheduledbecausethe depositionsof fifteen individuals cannotbe takenover the courseof a

few days. If, on the otherhand,Petitionerhadtimely filed its Motion to Compel months ago,

immediately after Petitionerbecameawarethat the County Board memberswere refusingto

answercertain questions,therewould havebeenampletime to schedulethe depositionsof the

KankakeeCounty Board membersover the courseof severalmonthsso asnot to disturb the

scheduledBoard hearingif this Boardfound that thequestioningrequestedby Petitionershould

be allowed. Furthermore, if this Board grants Petitioner’s untimely Motion and allows

questioningofthe CountyBoardmembersattheBoardhearing,the CountyBoardmemberswill

haveinadequatetime to preparefor suchquestioning. It would placean onerousburdenon the

County Boardmembersto requirethem, with little to no notice, to recreatein theirminds the

deliberativeprocessthat theyunderwentover oneyear ago. It is undoubtedlybecauseof this

burdenthat courtsandthis Board haverefusedrequeststo delve into the mentalprocessesof

clecisionmakers,like theKankakeeCountyBoard.

BecausePetitionerwaited an unreasonableamount of time before filing its Motion to

Compel and becausePetitioner’sunreasonabledelaywill affect the scheduledBoard hearing,

this BoardshoulddenyPetitioner’sMotion asuntimely.

II. THE MENTAL PROCESSDOCTRINE PROHIBITS INQUIRY INTO THE REASONS
FOR THE COUNTY BOARD’S DENIAL OF WASTE MANAGEMENT’S SITING
APPLICATION.

Petitionerrequeststhat this BoardrequireKankakeeCountyBoard membersto explain

the reasoningbehindtheir decisionsto denyWasteManagement’ssiting applicationfiled with
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the KankakeeCountyBoard on September26, 2003. However,Petitioner’srequestis directly

contraryto well-settledprecedentfrom this Board, establishingthatit is generallyimpermissible

to inquire into the mental processesof decisionmakers. See West SuburbanRecycling and

Energy Center, L.P. v. Illinois EnvironmentalProtection Agency,PCB 95-119,125 (Oct. 17,

1996); Village ofLaGrangev. McCookCogenerationStation,L.L.C.,PCB96-41 (Dec.7, 1995);

Land and Lakes Co. v. Village ofRomeoville,PCB 92-25 (June4, 1992); DiMaggio v. Solid

WasteAgency of Northern Cook County,PCB 89-138 (Oct. 27, 1989); City of Rockfordv.

WinnebagoCountyBoard, PCB 87-92 (Nov. 19, 1987); A.R.F. Landfill, Inc. v. Lake County,

PCB 87-51 (Oct. 1, 1987); Ash v. Iroquois CountyBoard, PCB 87-29(July 16, 1987); Town of

St. Charlesv. Kane CountyBoard, PCB 83-228,229, 230 (May 19, 1984). In fact, this Boardin

A.R.F. explained that “a party’s probing of the mind of an adjudicatoron the adjudicator’s

deliberationprocessis improper.” 1987WL 56293,slip op. at *2.

As. explainedby this Board in DiMaggio, thementalprocessdoctrinehasits roots in the

UnitedStatesSupremeCourt caseof UnitedStatesv. Morgan, 313 U.S. 409 (1941). InMorgan,

the SupremeCourt ruledthatthe Secretaryof Agriculturecouldnot bequestionedregardingthe

basesfor his decisionregardingminimumratesto be chargedby marketagenciesat theKansas

City Stockyards. Morgan, 313 U.S. at 422. In so holding, the SupremeCourt in Morgan

explained:

The proceedingbeforethe Secretary‘has a quality resemblingthat of a judicial
proceeding’. Such an examinationof a judgewould be destructiveof judicial
responsibility. We have explicitly held in this very litigation that ‘it wasnot the
function of the court to probethe mentalprocessesof the Secretary’. Justas a
judgecannotbesubjectedto sucha scrutiny,so the integrity of the administrative
processmust be equally protected. It will bear repeating that although the
administrativeprocesshashad a different developmentand pursuessomewhat
different ways from those of courts, they are to be deemedcollaborative
instrumentalitiesof justice and the appropriateindependenceof eachshould be
respectedbytheother.
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313 U.S. at422 (internalcitationsomitted).

Based on the United States SupremeCourt’s holding in Morgan, this Board has

recognizedthatthat thementalprocessesof decisionmakersactingin anadjudicatoryrole, like

theCountyBoardin this case,shallnot beexaminedregardingthe basesfor theirdecisions. In

fact, this Boardin Ash stated: “[O]ne cannotinvadethemind of the decision-maker.Justasa

judge camiot be subjectedto such scrutiny, so the integrity of the administrativeprocessis

equallyrespected.”Ashv. Iroquois CountyBoard, 1987WL 56144,slip op. at *8, citing United

Statesv. Morgan, 313 U.S. 409 (1941); Citizensto PreserveOvertonPark, Inc. v. Volpe,401

U.S. 402, 420 (1971); SanLuis ObispoMothersfor Peacev. United StatesNuclearRegulatory

Commission,789 F.2d 26, 44 (D.C. Cir. 1986); Time, Inc. v. UnitedStatesPostalService,667

F.2d329, 335 (2dCir. 1981); UnitedSteelworkersofAmerica,AFL-CIO-CLCv. Marshall, 647

F.2d 1189, 1217 (D.C. Cir. 1980).

Thedecisionto grantor denysiting approvalis anadjudicativefunction. SeeSouthwest

EnergyCorp. v. Illinois Pollution Control Board, 275 Ill.App.3d 84, 91, 655 N.E.2d 304, 309

(4th Dist. 1995); WasteManagementofIllinois, Inc. v. Illinois Pollution Control Board, 123

Ill.App.3d 1075, 1080, 463 N.E.2d969, 973 (2d Dist. 1984);DiMaggio, 1989 WL 137358,slip

op. at *6. As such,countyboardmembers“don thehat” ofajudge to decidewhetherto grantor

denya siting application. Like judges,thementalprocessesof countyboardmembersshouldbe

protectedfrom disclosurein orderto uphold the sanctityand impartiality of the landfill siting

decision-makingprocess. As a result, Petitioner’s request to compel the depositionsof

KankakeeCountyBoardmembersin orderto invadetheirmentalprocessesshouldbedenied.
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III. THERE IS NO VALID REASONNOT TO APPLY THE MENTALPROCESS
DOCTRINE IN THIS CASE.

Petitionerassertsseveralpurportedreasonsfor ignoringthewell-settledproscriptionfrom

invadingadecisionmaker’sdeliberativeprocessand mentalimpressions.Specifically,Petitioner

alleges that 1) the Kankakee County Board did not makeadministrativefindings; 2) the County

Board’sreversalof its previousdecisionimplies bad faith or improper behaviorsufficient to

overcome the doctrine, and 3) the doctrine does not protectpost-decisioncommunications.As

set forth fully below, each of Petitioner’s arguments must fail basedon precedentfrom this

Board, as well as persuasive authorityfrom federalcourts, includingthe UnitedStatesSupreme

Court. As such,the mentalprocessdoctrine is clearly applicablein this case,andPetitioner’s

Motion to Compel should be denied.

A. THEKANXAKEE COUNTYBOARDMADEFORMALAND CONCLUSIVE
ADMINISTRATIVE FINDINGSTHAT WASTEMANAGEMENT’S
APPLICATIONDID NOT MEET THE STATUTORYCRITERIA.

Petitioner’s first argumentis that the mentalprocessdoctrineshouldnot applybecause

the Kankakee County Board did not makeformal administrativefindings. However,Petitioner’s

assertionis clearlyuntrue. In fact, in denyingWasteManagement’sapplicationfor expansion,

the KankakeeCounty Board madeexplicit written findings, containingthevote of the County

Boardasto eachofthenine statutorycriteriathattheBoardwasrequiredto considerpursuantto

Section 39.2 of the Illinois EnvironmentalProtection Act. See “Kankakee County Board

DecisionRegardingthe Application of WasteManagementof Illinois, Inc. For Local Siting

Approval of an Expansionof the Existing KankakeeLandfill,” attachedheretoasExhibit A.

These findings by the KankakeeCounty Board are final administrativefindings that are

sufficientunderSection39.2 to provide for meaningfuljudicial review. SeeE&E Hauling, Inc.

v. Illinois Pollution control Board, 116 Ill.App.3d 586, 451 N.E.2d 555 (2d Dist. 1983)
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(explainingthat “the CountyBoardneedonly indicatewhich of the criteria, in its view, haveor

havenot beenmet, andthis will be sufficient if therecordsupportstheseconclusionsothat an

adequatereview of the countyBoard’s decisionmay be made”). Becausethe County Board

made final administrative findings that the application for expansiondid not fulfill the statutory

criteria, it would be unlawful for Waste Management to be allowed to conductdiscoveryand

admit evidence concerningthe deliberativeprocessor mental impressionsof the Kankakee

County Board.

Despitethefactthat Illinois caselaw specificallyprovidesthat “nothing in [Section39.2]

would require . . . a thoroughgoing exposition of the County Board’smentalprocesses[,]”

Petitionerwould havethis Boardrequirethat countyboards,in fact,providespecificreasonsfor

finding whethereachcriteriawasor wasnot met. E & E Hauling, 116 Ill.App.3d at 616, 451

N.E.2d at 578. Sucha requirement,however, is directly contraryto precedentfrom Illinois

courtsand this Board, expressly holding that a county board must only indicate which statutory

criteriahaveor havenot beenmet, astheKankakeeCountyBoarddid in this case. SeeE & E

Hauling, 116 Ill.App.3d at 616, 451 N.E.2d at 578-79; WasteManagementof Illinois, Inc. v.

McHenry CountyBoard, PCB 86-109 (Dec. 5, 1986); WasteManagementof Illinois, Inc. v.

McHenry CountyBoard, PCB 88-39 (Aug. 4, 1988). Becausethe decisionof the Kankakee

County Board is in strict compliancewith Section 39.2, it is clearly a formal administrative

finding, ascontemplatedby this Board in City ofRockfordv. WinnebagoCounty, PCB 87-92

(Nov. 19, 1987).

It is absolutely clear that the decision of the KankakeeCounty Board on Waste

Management’ssecondsiting applicationis a “contemporaneousformal finding” basedon this

Board’sdecisionin LandandLakesCo. v. Village ofRomeoville,PCB 92-25 (June4, 1992). Tn
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LandandLakes,the courtnoted“the wealthof caselaw establishingthat beforean inquiry can

bemadeinto the decisionmaker’s mentalprocesswhenacontemporaneousformal findingexists,

theremustbea strongshowingofbadfaithor improperbehavior.” 1992 WL 142725,slip op. at

*3~Basedon that caselaw, this Boardheld that “an applicantcannotelicit testimonyfrom the

decisionmakerwhich probesthemental processesbehinda decisionwhere, ashere,a formal

writtendecisionexists.” Id. at *5• Thewrittendecisionin LandandLakesmerelyprovidedthat

“the facility is not necessaryto accommodatethewasteneedsof the intendedserviceareaand

that no conditionsareattachedto the denial of criterion 1.” Id. at * 1. This Board found that

such a decision was a final and formal administrative decision, refusing to allow inquiry into the

basisfor that decision. Id. at *3 Becausethis Board concludedthat the decisionin Land and

Lakeswasa “formal written decision”, so mustthis Board concludedthat the decisionof the

KankakeeCounty Board is a “formal written decision” because,like the decisionin Landand

Lakes,theKankakeeCountyBoard’swrittendecisionidentifieswhich criteriahaveandhavenot

beenmet.

The casescitedby Petitionerin supportof its assertionthat thereshould be inquiry into

the mentalprocessesof the CountyBoard membersbecausetherewereno final administrative

findings by the KankakeeCountyBoard not only do not supportPetitioner’sassertionbut are

directly contraryto it. For example, the court in AbbottLaboratoriesv. Harris, 481 F.Supp.74

(N.D.Ill. 1979), allowed an exception to the mental process doctrine only becausethe

administrativeagencyhad not enteredan order upon which the plaintiff could seekjudicial

reviewaftersix yearsofdeliberation. Id. at 78. Because there was not a final decision after such

aperiodoftime,theplaintiff wasallowedto pursuediscoveryofthedecisionmakers.Id. In this

case,on theotherhand,theKankakeeCountyBoard entered a final decision denying Petitioner’s
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applicationfor expansion.SeeExhibit A. Because a final decision was made, Petitioner cannot

now delve into the minds of the decisionmakers, no matter how much it dislikes that decision.

Furthermore,Abbott aswell asthe additional casescited by Petitionerdo not support

Petitioner’s attempt to inquire into the thought processesof the County Board because,as

explainedby thecourtsin eachofthosecases,theproperremedyfor an administrativeagency’s

failure to providean adequatestatementof its decisionis a remandto theadministrativeagency.

SeeAbbott, 481 F.Supp.at 78; Communityfor CreativeNon-Violencev. Lujan, 908 F.2d 992,

998 (D.C. Cir. 1990); Citizensto PreserveOverton Park, Inc. v. Volpe, 401 U.S. 402, 420

(1971). Tn this case,therehasbeenno finding that theKankakeeCounty Board’s decision was

somehowinsufficient,asthedecisionclearlycomplieswith theAct. Nevertheless,asset forth in

thecasescitedby Petitioneritself, evenif theCountyBoard’sdecisionweresomehowunclearor

incomplete,theproperremedywouldbearemandto theCountyBoardto clarify its decision,not

inquiry into thethoughtprocessesof theCountyBoardmembers.SeeLandandLakesv. Village

of Romeoville,PCB 92-25 (June 4, 1992) (requiringVillage Board to clarify its decisionon

criteriononewhereVillage Board’sdecisionwasunclearasto whetherthatcriterionwasmet).

The formal written decisionof the KankakeeCountyBoard denying siting approvalto

WasteManagementbecauseofWasteManagement’sfailure to fulfill criterionone,threeandsix

is afinal administrativefinding. As such,this BoardshouldrejectPetitioner’sattemptto invade

thethoughtprocessesof theCountyBoardmembersin reachingtheirconclusion.

B. THERE IS NO INFERENCEOF IMPROPRIETYBASEDONTHECOUNTY

BOARD’S DENIAL OF WASTEMANAGEMENT’S SECONDREQUEST
FORSITING APPROVAL.

Petitionersuggeststhattherecanbean inferenceof badfaith or improperbehaviorofthe

KankakeeCountyBoard for two main reasons. First and foremost, Petitioner suggests that there
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is an appearanceof impropriety becausethe County Board voted to approve Waste

Management’spreviousapplicationapproximatelyone yearbeforethe County Board votedto

denyWasteManagement’ssubsequentapplication. Second,Petitionersuggeststhat the County

Board’sdecisionwas impliedly improperbecausethe CountyBoard rejectedthe “lengthy and

consideredstaffrecommendations”in choosingto denythe application. However,asset forth

below, the CountyBoard’schangein opinion and its disagreementwith theRegionalPlanning

Commission’srecommendationsareinsufficient to infer bad faith or improperbehavioron the

partoftheCountyBoard. Therefore,Petitioner’sMotion to Compelshouldbe denied.

As explainedseveraltimesby this Board, theremustbe a strong showingofbad faithor

improper behavior to justify inquiry into a decisionmaker’smental processes. See West

SuburbanRecyclingandEnergyCenter, L.P. v. illinois EnvironmentalProtectionAgency,PCB

95-119, 125 (Oct. 17, 1996); Village ofLaGrangev. McCookCogenerationStation,PCB96-41

(Dec. 7, 1995); City of Rockfordv. WinnebagoCounty Board, PCB 87-92 (Nov. 19, 1987).

“[W]ithout adequatefacts warranting an inference that fundamentalunfairnessmay have

occurredin the hearingprocess,the Boardwill not necessarilyinvade theproperrealm of the

[decisionmakers]. Village ofLaGrange,1995WL 747729, slip op. at *11 (Dec. 7, 1995). As

explainedby Board MemberForcadein his concurringopinionin A.R.F. Landfill, “the county

boardproceedingis entitled to a strongpresumptionof propriety thatmustbeovercomebefore

therecanbe a ‘fishing expedition’ into the personallives and mentalprocessesof the county

board members.” 1987 WL56293, slip op. at *27.

The factthat somecountyboardmembersvotedin favor ofWasteManagement’srequest

for expansionin 2003 but votedagainstan entirely new applicationfor expansionover a year

later in 2004doesnot imply the strong showing of bad faith or improperbehaviorrequiredto
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overcomethe mental processdoctrine. Rather,the evidenceclearly establishesthat not only

were theapplicationsfiled by WasteManagementon August 16, 2002 andSeptember26, 2003

different,but sowerethe sitinghearingsregardingthoseapplications,the evidenceadmitted,the

public commentsand the testimonyprovided at the hearings. As a result, therecan be no

implicationof bad faithor improperbehaviorby theKankakeeCountyBoard simplybecauseit

voted to deny Waste Management’sapplication in 2004. Additionally, there can be no

implication of bad faith simply becausethe KankakeeCountyBoard chosenot to follow the

recommendationsof the RegionalPlanningCommissionand grant siting approval to Waste

Managementbecauseasthe local siting authority, it was the duty of the CountyBoard,not the

RegionalPlanningCommission,to decidewhethertheapplicationwouldbeapprovedornot.

1. The SecondApplication and AccompanyingSiting Hearings were
Not the Sameasthe First Application and Siting Hearings.

AlthoughPetitionermakesmuchofthe factthat severalCountyBoardMemberstestified

that WasteManagement’sapplicationwassubstantiallythe sameasits previousapplication,the

evidenceclearlyshowsthat thereweremajordifferencesbetweenthetwo applications. In fact,

WasteManagementitself acknowledgedthat its 2003 Application containednew information

regardingcriteria one, threeand eight. Seecorrespondencefrom Don Moran, datedSeptember

26, 2003, attachedheretoasExhibit B. It wastwo of thesethreeverycriteria, oneand three,that

the County Board found were not satisfied with respectto Waste Management’ssecond

application. BecauseWaste Management’ssecondapplication containednew information

regardingthosecriteria, it was reasonablefor the CountyBoard to concludethat thosecriteria

were not met with respectto the secondapplication eventhoughit found thosecriteria were

satisfiedby WasteManagement’sfirst application.
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Evenassumingarguendothat the two applications were completely identical, that does

not establishwrongdoingor improperconductby theCountyBoardbecausetheCountyBoard’s

decisionto grantor deny siting approvalis not basedsoelyon a siting application,but is based

on additional information presentedduring the siting hearing as well as public comments

presentedduring andafter the hearing. In this case,therewere major differencesbetweenthe

public hearingsheld on the two siting applications,which is significant becausewhile the

applicationbeginsthe siting process,the public hearingis the most critical stageof the siting

process. SeeLand andLakesCo. v. Illinois Pollution ControlBoard, 245 I1l.App.3d 631, 642,

616 N.E.2d349, 356 (3d Dist. 1993); McLeanCountyDisposal, Inc. v. CountyofMcLean,207

Il1.App.3d 477, 480, 566 N.E.2d 26, 28 (4th Dist. 1991); Kane County Defenders,Inc. v.

Pollution ControlBoard, 139 Ill.App.3d 588, 593, 487N.E.2d743, 746 (2dDist. 1985).

In this case,thereis no questionthat the evidenceand testimonypresentedatthe public

hearingwasnot thesamewith respectto bothapplications. In fact,at the2003hearing,newand

additional testimony was provided by an objector’s witness, Brent Coulter, who testified

regardingcriterionsix. Therewas also substantiallymore evidenceconcerningcriterionthree,

compatibility with thesurroundingarea,during thesiting hearingon thesecondapplication.The

fact that new and additional evidencewas provided on thesecriteria justifies the Kankakee

CountyBoard’sconclusionthat criterionthreeand six were not met by WasteManagementin

2004 eventhoughtheCountyBoardconcludedthat thosecriteriaweremet over one yearearlier

basedon theevidencepresentedduringtheprevioussitinghearing.

Furthermore,thereweredrasticallydifferent circumstancesatthe time the CountyBoard

voted on the first and~secondapplications, specifically regardingthe need for the facility,

justifying the County Board’svote on January31, 2003 to approvethe applicationand its vote
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on March 17, 2004to denytheapplication. WhentheCountyBoardvotedon January31, 2003

to approvethe expansion,therewere no other landfills approvedin KankakeeCountybecause

althoughthe City of Kankakeehadpreviouslyapproveda landfill to be locatedin the City of

Kankakee,this Boardreversedthatapprovalon January9, 2003. SeeCountyofKankakeev. City

of Kankakee,PCB 03-31, 33, 35 (Jan.9, 2003). However,whenthe County Board voted to

disapproveWasteManagement’sexpansionon March 17, 2004, a landfill hadbeenapprovedby

the City of Kankakee,only two miles from the proposedexpansion,and that approvalwas

upheldby this Boardon March 18, 2004. SeeSandbergv. City ofKankakee,PCB04-33, 34, 35

(March 18, 2004). Basedon theCity ofKankakee’sapprovalof a landfill in closevicinity to the

proposedexpansion,it wasmore thanreasonablefor the KankakeeCounty Boardto find that

therewasno longera needfor theproposedexpansionand that criterion one, therefore, had not

beensatisfied.

2. ChangedVotesDo Not Establish Impropriety.

Even assumingarguendo that the evidencepresentedin Waste Management’s2003

applicationandsitinghearingswassubstantiallythe sameasthe evidencepresentedin the2002

applicationandaccompanyingsiting hearings,this still doesnot establishanyimproprietyby the

County Board. SeeMoorev. WayneCountyBoard, PCB86-197 (June 2, 1988); LandandLakes

v. Village of Romeoville,PCB 92-25 (June 4, 1992); DiMaggio v. Solid WasteAgency of

Northern CookCounty,PCB 89-138(Oct. 27, 1989). Tn Moore,the WayneCountyBoardtook a

vote on a siting applicationthat resultedin a 7-7 tie. 1988 WL 160275,slip op. at *2. Three

weekslater, theCountyBoardvotedagainandthis timevotedto approvethefacility by avoteof

10-4. Id. In refusingto find that theCountyBoard’sdecisionwas fundamentallyunfair simply
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becauseseveralboardmembershad changedtheir votes, this Board explainedthat the mere

changingof one’svoteis not evidenceof an improperdecision.Id. at *4~

Justastherewas no improprietysimply becauseseveralmembersof the countyboard

changedtheirvotesin Moore,the same is true in this case. In fact, in this casethereis evenless

reasonto believethat theCountyBoard’sdecisiondenyingapprovalto WasteManagementwas

improperbecausetherewas a new and different application filed andnew siting hearingheld

beforetheKankakeeCountyBoard, on which the CountyBoardbasedits seconddecision. In

Moore, on the other hand, the county board’s secondvote was not basedon any new or

additional evidence at all, but was based on the sameapplicationandsiting hearingon which the

county board had beenunableto reacha decisionthreeweeksearlier. Basedon theprecedentset

forth in Moore, this Board should not find that thereis an implication of improperconductor

behavior simply because some county board members voted in favor of WasteManagement’s

first siting applicationand againstits secondsitingapplication.

This Board in LandandLakesagain determined that it was improper to invade the mind

ofdecisionmakerevenwhenevidenceestablishesthatthedecisionmakerchangedhis orher vote.

See 1992 WL 142725,slip op. at *7• In Landand Lakes,the petitionerallegedfundamental

unfairnessresultedwhen a trusteechangedher vote from one proceedingto the next. Id.

However,this Boardruled that “[p]ursuantto theBoard’sruling aboveregardingimpermissible

invasioninto the mind of the decisionmakerand lack ofrelevancy,the BoardrejectsLand and

Lakes’ contention that Pakula’svote establishesthat the secondproceedingwas fundamentally

unfair.” Id. This Board further ruled that “the principle that one cannot invade the

decisionmaker’smentalprocessesaswell, astheBoard’sdeterminationthat anyinquiry into the

Village’s first vote is irrelevant,preventsany inquiry into allegationsof a ‘changedvote.” Id.
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Therefore,basedon this Board’sdecisionin LandandLakes,it is clearlyimproperto delveinto

the mental processesof Board members,asPetitionersuggestshere, simply on the basisof a

“changedvote.”

This Boardagainrefusedto find improperconductanddelveinto thementalprocessesof

boardmemberswho changedtheirvotes in DiMaggio. In DiMaggio, thepetitionersarguedthat

therewasa strong inferenceof exparte contactswherethe city council initially votedto deny

site location approval and then, two weeks later and without further meetings,unanimously

approvedthesiting application. 1989 WL 137358at *4~This Boardrefusedto find fundamental

unfairnessand refusedto “unnecessarilyinvadethe properrealm of the city councilmenand

searchbeyondtherecord” simply becausecity council memberschangedtheirvotes Id. at *5•

This Boardexplained“that in reasonabledeferenceto thecity council, theirdepositionsshould

notbe required,absentsomegreatershowingof a factualbasisfor allegedexpartecontacts.” Id.

at *6. Justasthis Boardfoundin DiMaggio, thefact that a local siting authoritychangesits vote

on a siting application is insufficient to justify probing the mentalprocessesof countyboard

members.

Furthermore,the fact thatsomeCountyBoardmemberschangedtheiropinionsregarding

the proposed expansiondoes not establish impropriety, but is actually a sign of good

decisionmaking.In fact,in a casecitedby Petitioner itself, the court explained:

Oneset ofpossiblejustificationsfor thementalprocessesprivilegeflows from the
natureof the testimonywhich might be soughtin the absenceof the privilege.
Presumably,a decisionmakerwho approachesa problemthoughtfully will find
that his position changesas his thinking matures. Perhapsthe changewill be
stark; perhapsit will be merely a matterof emphasis. In any event,a healthy
decisionmakingprocessshouldencouragesuchchangewhereit is appropriate.

United Statesv. HookerChemicals& Plastics Corp., 123 F.R.D. 3, 38 (W.D.N.Y. 1988). Tn

direct contrastto Petitioner’sassertionthatthe CountyBoard’sdecisionto denythe expansionin
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2004raisestheinferenceofimproperconduct,theCountyBoard’snewdecisionmayactuallybe

thesign of agooddecisionmakerwho hasclearlyexaminedandconsideredall oftheoptions.

Based on the foregoing, it is clear that the County Board’s decision to deny siting

approval in 2004 is insufficient to establisha strong showing of impropriety required to

overcomethe mentalprocessesdoctrine. Moreover, evenif Petitionerhad met its burdenof

establishingimpropriety,Petitioner’srequestto delveinto thementalprocessesof only certain

KankakeeCountyBoardmembers,specificallythosewho votedagainsttheexpansion,is clearly

improper. Out ofthe 28 KankakeeCountyBoardmembers,Petitionerhasrequestedpermission

to questiononly 13 membersregardingtheir decisionto denyPetitioner’ssecondapplicationfor

expansion. As such,Petitioneris requiringonly certainCountyBoard membersto justify their

decisionson the applicationfor expansion,while thoseCounty Board memberswho voted in

favor ofthe applicationfor expansionarenot requiredto divulgethe reasonsfor theirdecisions.

This is a completelyone-sidedand unfair process to single out only certain County Board

memberswhosevotesPetitionerdoesnot like. However,the fact that Petitioneris disappointed

with thevotescastby certainCountyBoardmembersdoesnot justify delving into the thought

processesofthoseCountyBoardmembers,particularlywhenotherBoardmembers,whosevotes

Petitionerapparentlylikes, arenot subjectto the sameinvasive interrogation. Becauseit is

improperto invadethedeliberativeprocessandmentalimpressionsofa decisionmakerandeven

more improperto do so only for certain decisionmakerswho vote a certainway, Petitioner’s

Motion to Compelshouldbedenied.

3. The County Board’s DecisionNot to Follow the RegionalPlanning
Commission’sRecommendationsDoesNot Establish Impropriety.

In additionto thealleged“changedvote,” Petitionerallegesthatan inferenceof improper

conductarisesfrom the CountyBoard’srefusalto acceptthe recommendationsof theRegional
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PlanningCommission. In supportof this position,Petitionercites one casefrom the federal

district court of Wisconsin, SokaogonChippewa Communityv. Babbitt, 961 F.Supp. 1276

(W.D.Wis. 1997). However,that caseis not controllingon this Boardandis not in accordance

with theUnited StatesSupremeCourt’s holding in Morgan. In fact, the court in Sokaogondid

not evencite to norrely on the SupremeCourt’s holdingin Morgan, asthisBoardhasrepeatedly

done in determiningwhetherto inquire into the mental processesof decisionmakers. See

DiMaggio v. Solid WasteAgencyof Northern Cook County, PCB 89-13 8 (Oct. 27, 1989);

McLean CountyDisposal Co. v. County of McLean, PCB 87-133 (May 25, 1989); A.R.F.

Landfill, Inc. v. Lake County,PCB 87-51 (Oct. 1, 1987); Ash v. Iroquois CountyBoard, 87-29

(July 16, 1987).

Furthermore,the factspresentedin Sokaogonestablishthat that the courtdid not inquire

into the agency’sdecisionsimply becausethe agencydisagreedwith a staff report; rather, in

Sokaogon,therewasdirect evidenceof improperpolitical pressure,including contactsbetween

the agencydecisionmakersand congressionalor presidentialofficials. Id. at 1281-84. In this

case,County Boardmemberswere specificallyquestionedabouttheir contactwith the Mayor

and other governmentalofficials, and despitesuch questioning, therewas no evidenceof

political pressureoverthe decisionmakerslike therewasin Sokaogon.Consequently,Petitioner

in this casehasnot establishedthe “strongshowing”necessaryto overcomethementalprocesses

doctrinethat thecourt foundwaspresentin Sokoagon.

Moreover,theUnitedStatesSupremeCourt’s decisionin Morganspecificallycontradicts

Petitioner’s assertionthat the CountyBoard’s decisionnot to following the RegionalPlanning

Commission’srecommendationsjustifies inquiry oftheCountyBoardmembers.In Morgan,the

evidence showed that, like the County Board, the•Secretary chose not to follow the
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recommendationsofoneofhisstaffmembers.313 U.S. at 422. Nevertheless,the UnitedStates

SupremeCourt found that no inquiry into thebasesof the Secretary’sdecisionwaswarranted.

Id. Specifically,theCourt explained:

Muchwasmadeof [the Secretary’s]disregardofa memorandumfrom oneof his
officials, who on readingthe proposedorder, urged considerationsfavorable to
the marketagencies. But the short of the businessis that the Secretaryshould
neverhavebeensubjectedto thisexamination.

Id. As the United States SupremeCourt specifically found in Morgan, the fact that a

decisionmakerchoosesto disregardthe recommendationof anotherdoesnot establishstrong

evidence of improper conduct sufficient to allow inquiry into the minds of the decisionmakers.

Furthermore, Petitioner’s contention that the Kankakee County Regional Planning

Commission’s recommendation should havebeencontrolling on the County Board is directly

contrary to the Illinois EnvironmentalProtectionAct. The Act specifically provides: “The

countyboard of the county or the governingbody of the municipality . . . shall approveor

disapprovethe requestfor local siting approvalfor eachpollution control facility which is

subjectto such review.” 415 ILCS 5/39.2(a). Therefore,pursuantto the Act, the Kankakee

County Board, not the KankakeeCounty Regional Planning Commission,was obligatedto

decide whetherthe proposedfacility met the statutory criteria. The fact that the Kankakee

County Board sought and received the Regional Planning Commission’s recommendation did

not bind the CountyBoardto the Commission’srecommendation,asPetitionerwould contend.

It wasthe provinceof the CountyBoard andthe CountyBoardaloneto determinewhetherthe

proposedexpansionshould be approvedor disapprovedpursuantto the Act; therefore, the

RegionalPlanningCommission’srecommendationsareirrelevant.

Finally, a review of the County Board’s decisioncomparedto the RegionalPlanning

Commission’srecommendationsestablishesthat it wasentirelyproperfor the CountyBoard to
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deny WasteManagement’sapplication. In ruling on WasteManagement’sapplication, the

KankakeeCountyBoard found that threeof the ninecriteriaset forth in Section39.2 werenot

met, specifically criteria one, threeand six. SeeExhibit A. While the RegionalPlanning

Commission,in its recommendationsfoundthat all of thesecriteriawere met, the Commission

felt it necessary to impose special conditions on each of those criteria. In fact, theCommission

found that one special condition should be imposedto satisfycriterionone, six special conditions

shouldbe imposedto satisfycriterion three,and fourteenspecialconditionsshould be imposed

to satisfy criterion six. See Kankakee County Regional Planning Commission’s

“Recommendations Relating to the Application of Waste Management of Ililinois, Inc. For Local

Siting Approval of an Expansionofthe Existing KankakeeLandfill,” attachedheretoasExhibit

C. Becausethe RegionalPlanningCommissionfoundthat thosecriteriawere met only subject

to numerous conditions, it was absolutely reasonable andnot inherentlyimproperfor the County

Board to find that evenwith thosespecialconditionsimposed,criteriaone, threeand six were

not satisfied.

Based on the foregoing, it is clear that a decisionmaker’s choice not to follow the

recommendations of others is per se improper. Therefore, Petitioner has failed to establish a

strong showing of improper conduct necessary to overcomethementalprocessdoctrine.

C. THEMENTALPROCESSDOCTRINEEXTENDSTOPOST-DECISION

COMMUNICATIONSANDCANNOTBE WAIVED.
Petitioner cites to one case in support of its positionthat the mentalprocessesdoctrine

endsafter the decisionis made. SeeUnitedStatesv. HookerChemicals& Plastics Corp., 123

F.R.D. 3 (W.D.N.Y. 1988). However, that caseis clearly distinguishableand should not be

relieduponto invadethemindof adecisionmakerbecausethecourt in that casewasdetermining

thescopeofthe mentalprocessdoctrinein a contextwherejudicial reviewof anadministrative
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decisionwasnot atissue. Id. at 27. It wasonly in thatcontextthatthecourt foundit appropriate

to departfrom the SupremeCourt’s ruling in Morgan andallow inquiry into a decisionmaker’s

post-decisionalviews. Id. However,in this case,unlike Hooker, there is review of the County

Board’sdecisionto grant or deny siting approval, first throughthe Illinois Pollution Control

Boardpursuantto Section40.1 of theAct, and,thereafter,throughtheappellatecourtpursuantto

Section41 ofthe Act. See415 ILCS 40.1; 415 ILCS 41. Becausethereis bothadministrative

andjudicial review of the CountyBoard’sdecision,this Boardshould follow theprecedentset

forth in Morgan anddisregardthe decisionofthe WesternDistrict of New York in Hooker, as

that caseis inapplicable.

As explained by the Court in Hooker, the mentalprocessdoctrine first identified in

Morgan is justified on two grounds:

First, in thosecaseswherean administrativedecisionmakerdoesact like a judge
or jury (that is, wherehe or sheacts,in a presumablyneutralway, to decide a
controversyor to promulgatea rule), it is not ‘in role’ for thatofficial to becomea
witnessin the reviewingcourt. To becomeawitnessis to movefrom the model
of neutral decisionmaker. Second,and more important, it would be highly
inefficient for reviewing courts to retracethe mentalprocessesof administrative
decisionmakers — so inefficient that it might undermine a purpose for which the
agency was established. In administrative law, agency decisions enjoy a
presumption of regularity precisely because we do not want reviewing courts
acting as for a de novo. Conceivably, it was these two considerations which
Justice Frankfurter had in mind when he asserted that the Morgan privilege (or
doctrine) would preserve the ‘integrity of the administrative process.’

Hooker, 123 F.R.D. at 24. In order to fulfill the purposes of the mental process doctrine, as

explainedabove,it is necessaryfor the doctrineto extendto post-decisionaldiscussionsof a

decisionmaker’s mentalprocesses.TheSupremeCourt inMorgan clearlyagreed,finding that it

wasinappropriatefor theSecretaryto be questionedafterhemadea decisionregardingthebases

and reasonsfor that decision. This Board should likewise find that in order to ‘preservethe
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integrity oftheadministrativeprocess,’thedoctrinemustapply to post-decisionaldiscussionsof

a decisionmaker.

Petitioner’s contention that the privilege should be lost if post-decisiondiscussionsoccur

should also be rejectedby this Board, as this Board haspreviously found that post-decision

discussionsdo not waivethe privilege. SeeLandand LakesCo. v. Village ofRomeoville,PCB

92-25(June4, 1992). In fact, this Boardin LandandLakesspecificallystated:“The Boarddoes

notbelievethat thedecisionmakercan ‘waive’ theprivilege that thethoughtprocessofone in an

adjudicatecapacityis not to be invaded.” 1992WL 142725,slip op. at *5~ Therefore, even if a

CountyBoard memberhaspreviouslyexplainedhis or hermental processesto someoneelse,

that does not authorize unfettered inquiry into the thought processes of that County Board

member.

Not only should this Boardrefuseto compel the depositionsof KankakeeCountyBoard

members, but this Court should also refuseto compel the deposition of Michael VanMill, an

employee of the County because,asset forth above,the CountyBoardmemberswho discussed

their decisionswith Mr. VanMill did not “waive” theirprivilegeby doing so. Furthermore,as

this Board hasspecifically found, suchstatementsareprotectedand not discoverablebecause

they were madeby County Boardmembersto a memberof the County staff. SeeTown ofSt.

Charles v. Kane CountyBoard, PCB83-228, 229, 230, 1984 WL37631,slip op. at *7 (March

21, 1984) (finding that inquiryaboutconversationsbetweenCountyBoardmemberandDirector

of the Environmental Department, who is considered staff of the County Board, “is clearly

impressible as infringing on the mental processes of the County”). As such, the additional

deposition of Michael Van Mill to discuss the mental impressions of County Board members, in
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additionto thoseof all KankakeeCounty Board members,should not be compelledby this

Board.

WHEREFORE, Respondent, COUNTY BOARD OF KANKAKEE COUNTY,

ILLINOIS, respectfully requests that thisBoarddenyPetitioner’sMotion to Compel.

Respectfully Submitted,

COUNTYBOARDOFKANKAKEE COUNTY,
ILLINOIS, Respondent

By: Hinshaw & Culbertson LLP

~ (H/<L)
RichardS. Porter
One of Attorneys

HINSHAW& CULBERTSONLLP
222 N. LaSalle Street
Suite300
Chicago, IL 60601-1081
312-704-3000

This documentutilized 100% recycledpaper products
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KANKAKEE COUNTY BOARD
ft r!’~) 3U

• Decision Regarding the Application of Waste Management of Illinois, Inc.• ForLocal Sitinq Approval of an Expansion of the Existiflg Kankakee Landfill

Whereas, on September 26, 2003, WasteManagement of Illinois, Inc. ~WlV~(l)~““ -

filed an applicationfor local siting approval for an expansion of its existingKankakee
Landfill; and

Whereas public hearings have been held on the application, before Hearing
Officer John McCarthy, and public comments filed or postmarked by February 20, 2004
have been received; and

Whereas the Kankakee County Regional Planning Commission (KCRPC) has,
pursuant to the Kankakee County Siting Ordinance for Pollution Control Facilities (Siting
Ordinance), considered the application and the siting record, and has made findings
and recommendations to the Kankakee County Board (Board) (see attached Exhibit A);
and

Whereas, the KCRPC voted, pursuant to state law and the Siting Ordinance to
also consider two comments filed after February 20, 2004, but no comments filed after
March 2, 2004; and

• Whereas the Board has considered the record of the ~ltingproceeding, including,
but not limited to, the testimony, exhibits, and comment given at the public hearings, the
application, and the public comments; and

Whereas, the Board has also received and considered the recommendations of
the KCRPC; and

Whereas, pursuant to state statute (415 ILCS 5/39.2) and the Siting Ordinance,
the Board is to determine compliance ornoncompliance with the statutory criteria of
Section 39.2 of the Environmental Protection Act;

IT IS HEREBY DETERMINED:

Jurisdiction

The Board finds that all jurisdictional requirements have been satisfied. Thus,
the Board has jurisdiction to consider WMII’s application.

~u~d.~~.mentalFairness ~ •

The Board finds that the proceedings have been conducted In a fundamentally
fair manner.
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StatutoryCiiteria

Section .39.2(a) of the Illinois Environmental Protection Act requires that an

applicant for local siting approval demonstrate compliance with nine critena

Whether the facility is necessary to accommodate the waste needs of the area it
is intended to serve. The KCRPC recommended that criterion one be found to
be satisfied, subject to a special condition. A motion that the Board adopt the
KCRPC’s recommendation failed on a vote of 12 in favor and 16 opposed.
Having no additional motions, the Board finds that criterion one is not satisfied.

2. Whether the facility Is so designed, located, and proposed to be operated that the
public healthy safety, and welfare ~.....!.!,.,,b,..eprotected. The KCRPC found criterion
two is satisfied, subject to special conditions. A motion that the Board adopt the

• KCRPC recommendation passed on a vote of 22 in favor and 6 opposed. The
Board finds that the proposed facility is so designed, located, and proposed to be

• operated that the public health, safety, and welfare will be protected. However,
that finding is based upon the imposition of the following special conditions~

a. There shall be no vertical expansion of the existing facility.

b. The lateral expansion must be considered a separate unit from the
existing landfill, as defined in 35 llLAdm.Codo 810.103, and separate
groundwater monitoring networks shall be maintained for the expansion
and for the existing landfill.

c. A field verification must be performed to locate all private wells and
community wells, currently used as a source of potable water, located
within I ,.000 feet of all boundaries of the property.

ci. Downgradient monitoring well spacing in the uppermost aquifer
(regardless of gradient) must be provided, where adjacent potable water
supply wells are located in the Doiomite~

a. Any and all sand deposits that are one foot thick, twenty feet wide, and/or
yield water for a period of more than 24 hours must be monitored as

• potential contaminant migration pathways.

f. Leachate shall not be recirculated for a period of at least five years after
the receipt of the operating permit. Following this period, the landfill

• •operator may petition. the County Board. to recirculate leachate. The
• County staff shall review the operational record of the site. and consult with

an independent technical expert to determine if the . operator has
demonstrated that leachate recirculation is a safe and appropriate method

• to handle the leachate at this facility. Reasonable expenses~of the
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technical expert shall be reimbursed by the landfill operator. Leachate
may not be recirculated without the express approval of the County Board.

g. Soil bioremediation and solidification of waste is prohibited at the
facility, unless expressly approved in writing by the County Board.

h. Composting ofwaste is prohibited at the facility, unless expressly
approved in writing by the County Board.

An annual topographic survey of existing waste grades and elevations, of
final permitted waste grades and elevations, and final permitted contours
shall be conducted by the operator. Results of each annual survey must
be submitted to the County Planning Director within thirty days thereafter
to ensure ongoing compliance with permit conditions at the facility.

j. . The construction quality assurance (CQA) officer shall be physically
present on the landfill site a minimum of once per week during each stage
of critical liner construction including: I) preparation of sub-grade; 2) low
permeability soil liner construction; 3) geomembrane installation; 4)
geotextile placement; 5) granular drainage layer construction; 6) leachate
system and associated piping installatIon; 7) final cover construction; and
8) gas system installation~ Documents signed and dated by the CQA
officer must be maintained evidencing his or her physical presence, and
must be made available to the County upon request. Technicians utilized

-shall have at least five years experience and shall be approved by the
County Planning Director.

k. The aôtive face must not exceed an area approved by the County
Planning Director, If the operator believes the approved area is not
adequate for operations, the operator may petition the County Board for
allowance ofa larger active face area.

An independent professional engineer (approved by the County Planning
Director) shall be on-site to observe placement of the sand drainage layer
and the initial lift of waste placed in any new cell. The engineer shall
report directly to the County. Planning Director, and shall have the
authority to stop placement of sand or waste during this initial operation if
he or she observes any condition that would or could damage the bottom
liner.

m. Trucks, trailers, or any other vehicle holding waste shall not be parked or
stored overnight at the facility, or staged on Route 45/52, or on the right-
of-way outside of the landfill facility. .

n. Fencing around the entire facility is required to prevent unauthorized
access, An eight-foot high wooden or other view-obstructing, County
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acceptable fence shall be constructed on the east side of the property to
help block the view of the site. As cells are developed, the fence shall be
extended to encompass, at a minimum, the waste footprint, with the fence
eventually encompassing the entire facility.

o. Video recordings of all traffic entering the site shall be retained for a period
of at least six months. The County shall have the right to review the
recordings within two days of requesting to review a tape.

p. The minimum number of random load inspections shall be three per week
as specified in state regulations. For arty amount oftonnage received
above an average of 500 tons per day, the number of Inspections shall be

• increased on the following basis:

For each 500 ton per day average increase, the number of
random weekly inspections shall be increased by two. For
example, if up to 1000 tons per day average is accepted the
previous week, the week shall have five inspections (three
inspections for the first 500 tons, and two for the next 500),
If the weekly rate is 2000 tons per day, the inspection rate is
three plus two plus two plus two, to equal nine random
inspections.

After five years of operation, the landfill operator may
request a review and reconsideration of this random
inspection requirement by the County Board. An authorized
County official shall have the right to inspect and to be
present at any random load inspection.

q. The landfill operator shall pick up litter on a daily basis along Route 45/52
between the landfill and the i~57interchange, as well as at least one~
quarter mile south of the landfill along Route 45/52. If allowed by adjacent
property owners, the landfill operator shall remove any litter attributable to
the landfill on those adjacent properties on a weekly basis. Perimeter
picking on site shall be performed daily to remove litter from trees, fencing,
and berms.

r. The landfill operator shall install a radiation detector at the scale house.
The landfill operator shall record any alarm, and notify the County of each
occurrence, the level of radiation detected, and the manner of response.

s. The maxlmum height of the landfill, and the lateral extent of the landfill,
shall not exceed the height and lateral extent shown on the plans provided
in the application.

t. A Groundwater Impact Assessment (GIA) must be submitted to the
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County and its consultants prior to the submittal of a development permit
application to IEPA. The landfill owner/operator shall reimburse the
County for reasonable and necessary costs incurred in review of the GIA.

u. Copies of the development permit application and all subsequent permit
applications and required submittals to IEPA shall be submitted to the
County Planning Director at the same time the applications are submitted
to IEPA, at no cost to the County. Alt permits issued for the facility shall
be copied and submitted to the County Planning Director within 30 days
after any such permit is received by the landfill owner/operator...

v. The landfill operator shall build the berms On the west side of the property
at least 1,000 feet in advance of any cell construction, measured from the
southernmost coordinate of the . ôell. For example, if the cell’s
southernmost coordinate is S 3500, then the berm shall extend to S 4500
or further south. The only exception to this condition is during the
construction of Phase I..

w. The gas line that is to be relocated shall be fully sealed from any potential
migration from the landfill. Only fine-grained material shall be used as
backfill in the trench, The construction shall be certified by an
independent professional engineer, such engineer to be approved by the
County Planning Director. . L

x. Proof of each equipment operator’s training shall be provided to the
County Planning Director prior to that operator’s.work at the site.

y. The landfill operator shall notify the County Planning Director seven days
prior to collecting any required sampling or resampling. The landfill
operator shall provide the County with split samples for chemical analysis.
The County shall select the laboratory to which its sample(s) are sent for
chemical analysis. The landfill operator shall reimburse the County for the L
reasonable and necessary costs of such testihg and analyses, provided,
however, that such reimbursement shall not exceed $10,000 per calendar
year, adjust annually for the Chicago/Gary Metropolitan Area Consumer
Price Index.

z. The landfill operator shall not request the use of sewage sludge as a
component of final cover in its IEPA permit application without first
obtaining County Board approval of such use.

sa. An automatic monitoring system shall be installed to monitor the. level of
leachate from each leachate sump area. The system shall.record the

head in the sump such that at no time will the leachate level be allowed to
rise above the level that corresponds to one foot of head on the liner. The
landfill operator shall maintain the records from the automatic monitoring
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system, and make those records accessible to the County.

bb. • The leachate containment area surrounding the leachate holding tanks
shall be sized appropriately to handle a potential spill volume equal to all
tanks present, unless the operator can demonstrate to IEPA that such a

• requirement promotes operational safety hazards. • • -

cc, The landfill operator shall provide, as part of its development permit
application to [EPA, a demonstration (water balance) that the watershed
•north of 7500 S Road will not be negatively impacted by the facility. A
copy of this demonstration shall be submitted to the County Planning
Director.

dd. The County Planning Director shall be notified at least fourteen days in
advance of construction of the stormwater control planned for each phase
of landfill development. The operator shall provide the County Planning
Director with a copy of all correspondence to or from IEPA related to
stormwater detention and runoff control operations.

ee. The landfill operator shall implement the complaint procedure outlined in
the application, Including a hot line phone number, to address complaints.

if. The landfill operator shall locate any farm drainage tiles on the property,
and cooperate and coordinate with the County and appropriate drainage
districts concerning possible and/or necessary removal or relocation of
those tiles. Any removed tiles shall be sealed from any potential migration
from the landfill. Only fine-grained material shall be used as backfill in the
trench. The constructiori shall be certified by an independent professional
engineer, such engineer approved by the County Planning Director.

gg. A textured geomembrane shall be used when constructing the interior
sideslope drainage layer, unless otherwise permitted by IEPA.

hh. A textured geomembrane shall be used on the final cover layer, unless
otherwise permitted by IEPA.

ii. Final cover over a filled area is to be placed not later than 60 days after
placement of the final lift of solid waste, unless otherwise permitted by
IEPA. At no time shall the area exceed 10 acres, unless otherwise
permitted by IEPA.

jj•. Leachate storage tanks shall be coated with a corrosive-resistant material
prior to use, unless otherwise permitted by IEPA. •

kk. The leachate containment area is to be inspected for leaks or spills on a
daily basis with all results recorded in a log. The log shall be made
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available to the County for review. Any stormwater suspected of being
contaminated in the leachate containment area shall be handled as
leachate, unless a sample is collected and tested for the annual leachate
parameter list, and it is demonstrated that all organic compounds are
below detection limits, and all inorganic compounds are detected at
concentrations below NPDES discharge limits.

All stormwater detention basins and stormwater drainage ways/ditches
shall be inspected weekly during the operating life of the facility. A written
log shall be kept of the inspections and made available to the County for
review. The inspections shall be conducted on .a quarterly basis for five
years after certified closure of the facility. After.five years of closure, the
frequency of these inspections may be decreased to annually with IEPA
approval. At the time of inspection, all debris shall be removed from the
inlet/outlet structures. If the sediment buildup in a basin or ditch is within
six inches below the invert of the outlet structure, the basis shall be
dredged and all sediments removed. All stormwater drainage
ways/ditches on property adjacent to the facility shall be inspected on the
same schedule (weekly during the operating life, quarterly during the first
five years of certified closure, then as approved by IEPA), if located on
publicly-owed land, If located on privately owned land, the same
inspections shall be performed if allowed by the property owner.

mm. An independent professional engineer (approved by the County Planning
Director) must re-certify any final cover disturbed as a result of installation
of the gas management system, unless otherwise permitted byIEPA.

nn. Due to the number of adjacent private potable water wells and the
unknown impact of the landfill on groundwater flow within the bedrock
aquifer, the maximum spacing between bedrock monitoring wells around
the entire landfill footprint shall be 250 feet,. unless otherwise approved by
IEPA. No later than five years after the start of landfill operation at the
expansion, the operator shall install two additional deep dolomite aquifer
monitoring wells at locations and depths specified by the County, unless
otherwise permitted by IEPA. .

00. Leachate generation data will be recorded weekly per phase. The volume
of leachate pumped/shipped per week shall be recorded in a written log
for each phase of the landfill. A monthly written summary comparing the
actual leachate generation data to the theoretical volume expected must
be submitted to the County Planning Director,

pp. To provide additional hydrogeologic data on the southwest side of the
facility, two additional piezometers must be installed. The first piezometer
shall be installed midway between GII9A and G137A. The second
piezorneter shall be installed midway between G137A and GI4OA. The
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two new piezometers shall be developed, then single well aquifer tested.
A minimum of one round of static water levels shall be collected from all
the bedrock monitoring wells and piezometers, and the potentiometric
surface contour map of the bedrock aquifer shall be updated, The boring
logs, as-built diagrams, single well aquifer test data, and test reduction for
the two additional piezometers shall be included in the development~
permit application to IEPA. The two additional piezometers shall be
proposed by the operator for the groundwater monitoring network in the
development permit application to IEPA.

qq. Burning of any type (Including vegetative prescribed burning) is prohibited
at the facility, unless expressly approved by the County Board.

rr. When collecting groundwater samples, a well must be purged a minimum
of 3 well volumes, and two consecutive field measurements with a +1- 0.3
S.U. for pH and within 5% for specific conductivity must be conducted,
unless otherwise permitted by IEPA. All field measurements must be
performed in the field at the time of sampling, and not at the laboratory,
unless otherwise permitted by IEPA...

as. The temperature. of the constructed soil liner that has not yet been
covered by waste shall be monitored continuously and documented in
sub-freezing temperatures. Liner soils exposed to freezing temperatures
must be retested for permeability by lab (tube) or in-situ testing. Any soil.
not meeting the - I x 10 E ~07 cm/sec requirements shall be
reconstructed/recompacted and then retested by permitted methods.

tt. . Citizen refuse boxes shalt,be emptied daily if refuse is deposited in them.

uu, Results of any initial test performed to determine the level of noise from~
the gas flare or generator systems shall be submitted to the County
Planning Director. If the gas flare or generator systems are materially
changed after initial noise level testing, those systems shall be promptly
retested.

w. The citizen-use recycling opportunities at the facility shall include,, at a
minimum, mixed paper, glass (green, brown, and clear),, at least two
plastic types (numbers 1 and 2 plastics), ferrous metals, aluminum, and
cardboard. The operator shall submit, to the County Planning Director,
quarterly reports on the’tonnage/weight of all material received.

ww. The hours of operation at the facility are limited to one-half hour before
and two hours. after waste acceptance hours. Thus, operations are limited
to 5:30 a.m. to 8:00 p.m., Monday through Saturday.

xx. An operable valve shall be installed and continually maintained at each
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sedimentation outlet basin. Proper operation of any and all such valves
shall be verified by no less than quarterly inspection, with the results of all
inspections documented and provided to the County upon request.

yy. Because the model indicates the thickness of in-situ clay is critical for the
diffusion of contaminants, the operator shall verify that clay soil with at
least three feet of continuous thickness is located between the bottom of
the constructed clay liner and the top of the uppermost aquifer (dolomite
bedrock and basal sand unit). If the clay soil is found not to be three feet
thick, the underlying three feet of material shall be over-excavated and
recompacted so that a minimum of six feet of lowpemieability material is
in place immediately below the HDPE liner, and that th!s material has a
maximum’ hydraulic conductivity of I x Io~’cm/sec.

zz. All conditions must be stated in the development permit application
submitted to IEPA. The operator shall provide specific notation to the
County Planning Director, with the location of each condition in the
development permit application by section, page, and condition numbers.

aaa. The operator shall reimburse the County for reasonable expenses for
services of professionals reviewing and analyzing the groundwater
corrective action and assessment monitoring activities.

bbb. The operator shall install and maintain a double composite liner.

3. Whether.the faci!ity is Iocated.so as to minimize incompatibilitywith the character’
of the surrounding area and to minimize the,•• effect on the value of th~
surrounding property. The KCRPC recommended that criterion three be found
to be satisfied, subject .to special conditions. A motion that the Board adopt the
KCRPC’s recommendation failed on a vote of 10 in favor and 18 opposed.
Having no additional motions, the Board finds that criterion three is not satisfied.

4. Whether the facility is located outside the boundary of the .100 year floodplain, or
the site is flood proofed. The KCRPC recommended that criterion four be found
to be satisfied, A motion that the Board adopt the KCRPC’s recommendation
passed on a voice vote. The Board finds that the proposed facility is located

~outsidethe boundary of the 100 year floodplain.

5. Whether the plan of operations for the facility is designed to minimize the danger
to the surrounding area from fire, spills, or other operational accidents. The
KCRPC recommended that criterion five be found to be satisfied. A motion that
the Board adopt the KCF~PC’srecommendation passed on a vote of 20 in favor
and 6 opposed, with 2 absent. The Board finds that the plan of operations for the
facility is designed to minimize the danger to the surrounding ‘ area from fire,
spills, or other operational accidents. However,’ that finding is based upon the
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imposition of the following special conditions:

a. The landfill operator shall install a radiation detector at the scale house.
The landfill operator shall record any alarm, and ‘notify the County of each
occurrence, the level of radiation detected, and the manner of response’.

b. . The facility’s Emergency Action Plan (EAP) shall include contingencies for
management of incidental hazardOus (including radioactive) waste.
inadvertently received at the facility., The EAP shall specify, at a minimum,
qualified contractor criteria, overpacking, and immediate off-site removal
of the incidental hazardous waste.

6. Whether the traffic patterns to or from the facility are designed to minimize the
impact on existing traffic flows. The KCRPC recommended thatcriterion six be
found to be satisfied. A motion that the Board adopt the KCRPC’s
recommendation failed on a vote of 12 in favor and 16 opposed. Having no
additional motions, the Board finds that criterion six is not satisfied.

7, If the facility will be. tre’at!n~, storing or disposing of hazardous waste, an
erergency response plan exists for the facility which includes notification.
containment and evacuation procedures to be used in case of an accidental
release. The KCRPC recommended that criterion seven be found inapplicable.
A motion that the Board adopt the KCRPC recommendation passed on a voice
vote. The Board finds that the facility will not be treating, storing, or disposing of
hazardous waste. Therefore, the Board finds that this criterion is not applicable,

8. if the facility is tobe located in a county where the county board has, adopted a
solid waste managernent,:..pIan consistent with the planning requirements of.the
Local Solid Waste Disposal Act or the Solid Waste Planning and,. Recycling Act,
the facility is consistent with that p!an. The KCRPC recommended that criterion
eight be found to be satisfied. A motion that the Board adopt ‘the KCRPC
recommendation passed, on a vote of 25 in favor and 3 opposed. The Board
finds that the facility is consistent with the Kankakee County Solid Waste
Management Plan. However, that finding is based upon the imposition of the
following special conditions:

a. The landfill operator must comply with all obligations and responsibilities
of the Host Agreement between the County and Waste Management of
Illinois, Inc.

b. The landfill operator must employ independent appraisers acceptable to
the County as part of the Property Value Guarantee Program.

c. The Property Value Guarantee Program must be amended to provide that
the Program continues for thirty ‘years after the included Property Owners

10
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are notified that waste is no longer being disposed of at the facility.

9. if the facility wll~be located ,,in a regulated recharge - area, any ap~able
requirements specified by the [Illinois Pollution Controll Board for such areas
have been met. The KCRPC recommended that criterion nine be found
inapplicable. A motion that the Board adopt the KCRPC recommendation
passed on a vote of 27 in favor and I opposed. The Board finds ‘that the facility
will not be located in a regulated recharge area. Therefore, the Board finds that
this criterion is not applicable.

Conclusion

The Board finds that all conditions, recommended in this resolution are
reasonable and necessary to accomplish the purposes of Section 39.2 of the
Environmental Protection Act. (415 ILCS 5/39.2~)

Because the Board has found that criteria one, three, and six are not satisfied,
local siting approval for the proposed expansion is denied.

This Decision made and entered on March 17, 2004.

• ~~KRUE,cHAIRMAN

ATTEST:

BRUCE CLARK, COUNTY CLERK ‘

\
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PEDERSEN&HOUPT

September 26, 2003

Via HandDelivety
Mr. Karl Kruse
KankakeeCountyBoardChairman
KankakeeCountyAdministrationBuilding
189 EastCourt Street
Kankakee,Illinois 60901

Re: Applicationfor SiteLocationApproval
ExpansionoftheKanicalceeLandfill

DearMr. Kruse:

Donald J. Moran
Attorneyat Law

312,261.2149
Fax 312.261.1149

dmoran@pedersonhoupt.com

£~- ~&c~
Kankakee County Clerk

,d-ao~9~~

Pursuantto Section 2(2) of the KankakeeCountySiting Ordinance for Pollution Confrol
Facilities (“Ordinance”), Waste Management of Illinois, Inc. (“WMII”) hereby submits 50 copies
oftheSite LocationApplicationfor ExpansionoftheKankakeeLandfill (“Application”). The
Applicationconsistsoftwo three-ringbindersidentifiedasVolumesI andII. WMH also
submits a check for the filing fee pursuantto Section 2(G) of the Ordinance in the sum of
$250,000.

This Application is essentially the sameas the siting request filed by WMII on August 16, 2002,
that was approved by the KankakeeCounty Board on January31, 2003, With the exception of
updated information concerning Ordinance requests, criteria 1, 3 and8 reports, andnew
information relating to pre-filing notice, this Application is the same as to the one filed August
16, 2002. This Application is filed as a result of the Illinois Pollution Control Board decision
announced August 7, 2003, regarding the sufficiency of~re-filing notice of the prior siting
request.

As thedocumentsfiled with tl~jfIllinois EnvironmentalProtectionAgencypertainingto the
existingKankakeeLandfill weresubmitted wltl3 thepnor siting request,WMII againsubmits
suchdocuments,althoughnot.thquired,with thisApplication.

Suite 3100 1161 North Clark Street I Chicago, IL 60601-3242 I pedersenhoupt.com I 312



PEIJERSEIN&fEOUPT

September 26, 2003
Page2

WMU restatesits agreementto comply with Section2(G)(1)and.theotherapplicableprovisions
ofthe Ordinance.Wivill looks forwardto theCounty’s considerationof thisproposedexpansion
andrespondingto any questionsorconcernsthe Countyorthepublicmight haveconcerningthis
Application.

DonaldJ. oran

DJM:vlk
Enclosures
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• KANKAKEE COUNTY REGIONAL PLANNING COMMISSION

Recommendations Relating to the Application of Waste Management of Illinois, Inc.

•For Local Siting Approval of an Expansion Of the Existing Kankakee Landfill

Whereas, on September 26, 2003, Waste Management of Illinois, Inc. (WMII)
filed an application for local siting approval for~anexpansion of its existing Kankakee
Landfill; and

Whereas the Kankakee County, Illinois Siting Ordinance for Pollution Control
Facilities provides that the Solid Waste Sub-committee (SWSC) of the Kankakee
County Regional Planning Commission (KCRPC) shall consider all applications for local
siting approval filed pursuant to the Siting Ordinance and 415 ILCS 5/39.2; and

Whereas the Kankakee County Board Chairman and the Chairman of the
KCRPC have referred the consideration of WMII’s application for local siting approval to
the full KCRPC; and

Whereas public hearings have been held on the application, before Hearing
Officer John McCarthy, and public comments filed or postmarked by February 20, 2004
have been received; and

Whereas, the KCRPC has voted, pursuant to state law and the Siting Ordinance
to also consider two comments filed after February 20, 2004, but no comments filed
after March 2, 2004; and

Whereas the KCRPC has considered the record of the siting proceeding,
Including, but not limited to, the testimony, exhibits, and comment given at the public
hearings, the application, and the public comments; and

Whereas the KCRPC has met, in sessions open to the public, to discuss and
consider WMII’s application;

Whereas, pursuant to the Siting Ordinance, the KCRPC is to determine
compliance or noncompliance with the statutory criteria and to transmit its
recommendations to the County Board;

IT IS HEREBY RESOLVED AND RECOMMENDED:

Jurisdiction

The KCRPC finds, and recommends to the County Board, that all jurisdictional
requirements have been satisfied. Thus, the KCRPC recommends that the County
Board find that the County Board has Jurisdiction to consider WMII’s application.



Fundamental.Fairness

The KCRPC finds, and recommends to the County Board, that the proceedings
have been conducted in a fundamentally fair manner.

Statutory Criteria

Section 39.2(a) of the Illinois Environmental Protection Act requires that an
applicant for local siting approval demonstrate compliance with nine criteria,

Whether the facility is necessary to accommodate the waste needs of the area it
is intended to serve. The KCRPC finds, and recommends to the County Board,
that the proposed facility is necessary to accommodate the waste needs of the
area it is intended to serve. However, that finding is based upon the KCRPC’S
recommendation that the following special condition be imposed:

a. The service area for the expanded facility Is limited to the following
counties: Kankakee, Cook, DuPage, Kane, Kendall, Grundy, and Will
Counties in Illinois, and Jasper, Lake, Newton, and Porter Counties in
Indiana,

2. Whether the facility is so desi~nedjocated,and proposed to be operated that the
public health, safety, and welfare will be protected. The KCRPC finds, and.
recommends to the County Board, that the proposed facility is so designed,
located, and proposed to be operated that the public health, safety, and welfare
will be protected. However, that finding is based upon the KCRPC’s
recommendation that the following special conditions be imposed:

a. There shall be no vertical expansion of the existing facility.

b. The lateral expansion must be considered a separate unit from the
existing landfill, as defined in 35 lll.Adm.Code 810.103, and separate
groundwater monitoring networks shall be maintained for the expansion
and far the existing landfill,

c. . A field verification must be porfomied to locate all private wells and
community wells, currently used as a source of potable water, located
within 1,000 feet of all boundaries of the property.

d. Downgradiont monitoring well spacing in the uppermost aquifer
(regardless of gradient) must be provided, where adjacent potable water
supply wells are located in the Dolomite.

e. Any and all sand deposits that are one foot thick, twenty feet wide, and/or
yield water for a period of more than 24 hours must be monitored as
potential contaminant migration pathways.
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Leachate shall not be recirculated for a period of at least five years after
• the receipt of the •operating permit. • Following this period, the landfill

operator may petition the County Board to recirculate leachate. The
• County staff shall review the operational record of the site and consult with

• an independent technical expert to determine if the operator has
demonstrated that leachate recirculation is a safe and appropriate method
to handle the leachate at. this facility. Reasonable expenses of the
technical expert shall be reimbursed by the landfill operator. Leachate
may not be recirculated without the express approval of the County Board.

g. Soil bioremediation and solidification of waste Is prohibited at the
facility, unless expressly approved In writing by the County Board,

h. Composting •of waste is prohibited at the facility, unless expressly
approved in writing by the County Board.

An annual topographic survey of existing waste grades and elevations, of
final permitted waste grades and elevations, and final permitted contours

• shall be conducted by the operator. Results of each annual survey must
be submitted to the County Planning Director within thirty days thereafter
to ensure ongoing compliance with permit conditions at the facility.

J. The construction quality assurance (CQA) officer shall be physically
present on the landfill site a minimum of once per week during each stage
of critical liner construction includIng: 1) preparation of sub-grade; 2)10w
permeability soil liner constructIon; 3) geomembrane installation; 4)
geotextile placement; 5) granular drainage layer construction; 6) leachate
system and associated piping installation; 7) final cover construction; and
8) gas system installation. Documents signed and dated by the CQA
officer must be maintained evidencing his or her physical presence, and
must be made available to the County upon request. Technicians utilized
shall have at least five years experience and shall be approved by the
•County Planning Director.

k. • The active face must not exceed an area approved by the County
Planning Director. If the operator believes the approved area is not
adequate for operations, the operator may petition the County Board for
allowance of a larger active face area.

An independent professional engineer (approved by the County Planning
Director) shall be on-site to observe placement of the sand drainage layer
and the initial lift of waste placed in any new cell. The engineer shall
report directly to the County Planning Director, and shall have the

• authority to stop placement of sand or waste during this initial operation if
he or she observes any condition that would or could damage the bottom
liner.

3
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m. Trucks, trailers, or any other vehicle holding waste shall not be parked or
stored overnight at the facility, or staged on Route 45/52, or on the right-
of-way outside of the landfill facility.

n. Fencing around the entire facility is required to prevent unauthorized
access. An eight-foot high wqoden or other view-obstructing, County
acceptable fence shall be constructed on the east side of the property to
help block the view of the site. As cells are developed, the fence shall be
extended to encompass, at a minimum, the waste footprint, with the fence
eventually encompassing the entire facility.

o. Video recordings of all traffic entering the site shall be retained for a period
of at least six months. The County shall have the right to review the
recordings within two days of requesting to review a tape.

p. The minimum number of random load inspections shall be three per week
as specified in state regulations. For any amount of tonnage received
above an average of 500 tons per day, the number of inspections shall be
increased on the following basis:

For each 500 ton per d.ay average increase, the number of
random weekly inspections shall be increased by twp. For
example, if up to 1000 tons per day average is accepted the
previous•week, the week shall have five inspections (three
inspections for the first 500 tons, and two for the next 500).
If the weekly rate is 2000 tons per day, the inspection rate is
three plus two plus two plus two, to equal nine random
inspections.

After five years of operation, the landfill operator may
request a review and reconsideration of this random
inspection requirement by the County Board. An authorized
County official shall have the right to inspect and to be
present at any random load inspection.

q. The landfill operator shall pick up litter on a daily basis along Route 45/52
between the landfill and the 1-57 interchange, as well as at least one-
quarter mile south of the landfill along Route 45/52. If allowed by adjacent
property owners, the landfill operator shall remove any litter attributable to
the landfill on those adjacent properties on a weekly basis. Perimeter
picking on site shall be performed daily to remove litter from trees, fencing,
and berms.

r. The landfill operator shall install a radiation detector at the scale house.
• The landfill operator shall record any alarm, and notify the County of each
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occurrence, thelevel of radiation detected, and the mannerof response.

s. The maximum height of the landfill, and the lateral extent of the landfill,
shall not exceed the height and lateral extent shown on the plans provided

• in the application.

t. A Groundwater Impact Assessm~nt(GIA) must be submitted to the
• County and its consultants prior to the submittal of a development permit

• application to IEPA. The landfill owner/operator shall reimburse the
County for reasonable and necessary costs incurred In review of the GIA.

U. • Copies of the development permit application and all subsequent permit
• applications and required subñiittals to JEPA shall be submitted to the

• County Planning Director at the same time the applications are submitted
to IEPA, at no cost to the County. All permits Issued for the facility shall
be copied and submitted to the County Planning Director within 30 days
after any such permit is received by the landfill owner/operator.

v. The landfill operator shall build the berms on the west side of the property
at least 1,000 feet in advance of any coil construction, measured from the
southernmost coordinate of the cell. For exam pie, if the coil’s
southernmost coordinate is S 3500, then the berm shall extend to $ 4500
or further south. • The only exception to this condition is during the
construction of Phase I.

w. The gas line that is to be relocated shall be fully sealed from any potential
migration from the landfill. Only fine-grained material shall be used as
backfill in the trench. The construction shall be • certified by an
independent professional engineer, such engineer to be approved by the
County Planning Director~

x. Proof of each equipment operator’s training shall be provided to the
• County Planning Director prior to. that operator’s work at the site.

y. The landfill operator shall notify the County Planning Director seven days
prior to collecting any required sampling or resampling. The landfill
operator shall provIde the County with split samples for chemical analysis.

• The Countyshall select the laboratory to which its sample(s) are sent for
chemical analysis. The landfill operator shall reimburse the County for the
reasOnable and necessary costs of such testing and analyses, provided,
however, that such reimbursement shall not exceed $10,000 per calendar
year, adjust annually for the Chicago/Gary Metropolitan Area Consumer
Price Index.

z. The landfill operator shall not request the use of sewage sludge as a
• component of final cover in its IEPA permit application without first
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obtaining County Board approval of such use.

aa. An automatic monitoring system shall be installed to monitor the level of
leachate from each leachate sump area. The system shall record the
head in the sump such that at no time will the leachate level be allowed to
rise above the level that corresponds to one foot of head on the liner. The
landfill operator shall maintain the records from the automatic monitoring
system, and make those records accessible to the County.

bb. The leachate containment area surrounding the leachate holding tanks
shaD be sized appropriately to handle a potential spill volume equal to all
tanks present, unless the operator can demonstrateto IEPA that such a
requirement promotes operational safety hazards.

cc, The landfill operator shall provide, as part of Its development permit
application to IEPA, a demonstration (water balance) that the watershed
north of 7500 S Road will not be negatively impacted by the facility. A
copy of this demonstration shall be submitted to the County Planning
Director.

dd. The County Planning Director shall be notified at least fourteen days • in
• advance of construction of the stormwater control planned for each phase

• of landfill de~elopment~The operator shall provide the County Planning
Director with a copy of all correspondence to or from I~PArelated to
stormwaterdetention and runoff control operations.

oe. The landfill operator shall implement the complaint procedure outlined in
the application, Including a hot line phone number, to address complaints.

if. The landfill operator shall locate any farm drainage tiles on the property,
and cooperate and coordinate with the County and appropriate drainage
districts concerning possible and/or necessary removal or relocation of
those tiles. Any removed tiles shall be sealed from any potential migration

• from the landfill. Only fine-grained material shall be used as backfill In the
trench. The construction shall be certified by an independent professional
engineer, such engineer approved by the County Planning Director,

gg. A textured geomembrane shall be used when constructing the interior
sideslope drainage layer, unless otherwise permitted by IEPA.

hft A textured geornembrane shall be used on the final cover layer, unless
• otherwise permitted by IEPA.

Final cover over a filled area is to be placed not later than 60 days after
placement of the final lift of solid waste, unless otherwise permitted by
IEPA. At no time shall the area exceed 10 acres, unless otherwise
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permitted by JEPA.

Leachate storage tanks shall be coated with a corrosive-resistant material
prior to use, unless otherwise permitted by IEPA.

kk. The leachate containment area is to be inspected for leaks or spills on a
daily basis with all results recqrded in a log. The log shall be made
available to the Cou~ityfor review. Any stormwater suspected of being
contaminated in the leachate containment area shall be handled as
leachate, unless a sample is collected and tested for the annual leachate
parameter list, and it is demonstrated that all organic compounds are
below detection limits, and all inorganic compounds are detected at

• concentrations below NPDES’ discharge limits.

All stormwater detention basins and stormwater drainage ways/ditches
shall be Inspected weekly• during the operating life of the facIlity. A written
log shall be kept of the inspections and made available to the County for
review. The inspections shall be conducted on a quarterly basis for five
years after certified closure of the fááility. After five years of closure, the
frequency of these inspections may be decreased to annually with IEPA
approval. At the time of lnspection, all debris shall be removed from the
Inlet/outlet structures. If the sediment buildup in a basin or ditch is within
six inches below the Invert of the outlet structure, the basis shall be

• dredged and all • sediments removed. All stormwater drainage
• ways/ditches on property adjacent to the facility shall be inspected on the

same schedule (weekly during the operating life, quarterly during the first
five years of certified closure, then as approved by IEPA), if located on
publicly-owed land, If located on privately owned land, the same
inspections shall be performed if allowed by the property owner.

mm. An independent professional engineer (approved by the County Planning
Director) must re-certify any final cover disturbed as a result of installation
of the gas management system, unless otherwise permitted by IEPA.

nn. Due to the number of adjacent private potable water wells and the
unknown impact of the landfill on groundwater flow within the bedrock
aquifer, the maximum spacing between bedrock monitoring wells around
the entire landfill footprint shall be 250 feet, unless otherwise approved by
IEPA. No later than five years after the start of landfill operation at the
expansion, the operator shalt install two additional deep dolomite aquifer

• monitoring wells at locations and depths specified by the County, unless
otherwise permitted by IEPA.

00. Leachate generation data will be. recorded weekly per phase. the volume
of leachate pumped/shipped per week shall be recorded in a written log
for each phase of the landfill. A monthly written summary comparing the
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actual leachate generation data to the theoretical volume expected must
be submitted to the County Planning Director.

• pp. To provide additional hydrogeologic data on the southwest side of the
facility, two additional piezometers must be installed. The first piezometer
shall be installed midway between GII9A and G137A. The second

• plezometer shall be installed midway between G137A and GI4OA. The
two new piezometers.shall be developed, then single well aquifer tested.
A minimum of one round of static water levels shall be collected from all
the bedrock monitoring wells and piezometers, and the potentiometric
surface contour map of the bedrock aquifer shall be updated. The boring
logs, as-built diagrams, single well aquifer test data, and test reduction for
the two additional piezorneters shall be included in the development
permit application to IEPA. The two additional piezometers shall be

• proposed by the operator for the groundwater monitoring network in the
development permit application to IEPA.

qq. Burning of any type (including vegetative prescribed burning) is prohibited
at the facility1 unless expressly approved by the County Board,

rr. When collecting groundwater samples, a well must be purged a minimUm
of 3 well volumes, and two consecutive field measurements with a +/- 0.3

• S.U. for pH and within 5% for specific conductivity must be conducted,
unless otherwise permitted by IEPA. All field measurements must be
performed in the field at the time of sampling, and not at the laboratory,
unless oth&wise permitted by IEPA.

as. The temperature of the constructed soil liner that has not yet been
covered by waste shall be monitored continuously and documented in
sub-freezing temperatures. Liner soils exposed to freezing temperatures
must be retested for permeability by lab (tube) or in-situ testing. Any soil
not meeting the 1 x 10 E -07 cm/sec requirements shall be
reconstwcted/recompacted and then retested by permitted methods,

ft. Citizen refuse boxes shall be emptied daily if refuse is deposited in them.

uu. Results of any initial test performed to determine the level of noise from
the gas flare or generator systems shall be submitted to the County
Planning Director, If the gas flare or generator systems are materially
changed after initial noise level testing, those systems shall be promptly
retested.

• w. The citizen-use recycling oppOrtunities at the facility shall include, at a
minimum, mixed paper, glass (green, brown, and clear), at least two
plastic types (numbers I and 2 plastics), ferrous metals, aluminum, and
cardboard. The operator shall submit, to the County Planning Director,
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• quarterly reports on the tonnage/weight of all material received.

ww. The hours of operation at the facility are limited to one-half hour before
• and two hours after waste acceptance hours. Thus, operations are limited

to 5:30 a.m. to 8:00 p.m., Monday through Saturday.

xx. An operable valve shall be installed and continually maintained at each
sedimentation outlet i~asin.Proper operation of any and alt such valves
shalt be verified by no less than quarterly inspectiob, with the results of all

• inspections documented and provIded to the County upon request.

yy. Because the model indicates the thickness of in-situ clay is critical for the
diffusion of contaminants, the operator shalt verify that clay soil with at

• • • least three feet of continuous thickness is located between the bottom of
the constructed clay liner and the top of the uppermost aquifer (dolomite
bedrock and basal sand unit). If the clay soil is found not to be three feet

• thick, the underlying three feetof material shall be over-excavated and
recompacted so that a minimum of six feet of low permeability material is

• In place immediately below the HDPE liner, and that this material has a
maximum hydraulic conductivity of I x 1 o~cm/sec.

zz. Alt conditions must be stated in the development permit application
submitted to I EPA. The operator shalt provide specific notation to the

• County Planning Director, with the location of each condition in the
development permit application by section, page, and condition numbers.

aaa. The operator shall reimburse the County for reasonable expenses for
services of professionals reviewing and analyzing the groundwater

• corrective action and assessment monitoring activities.

3. Whether the facility is located so as to minimize incompatibility with the character
of the surrounding area and to minimize the effect on the value of the

• surrounding property. The KCRPC finds, and recommends to the County Board,
that the proposed facility is tbcated so as to minimize incompatibility with the
character of the surrounding area and to minimize the effect on the value of the
surrounding property. However, that finding is based upon the KCRPC’s
recommendation that the following special conditions be imposed:

a. The landfill operator shall build the berms on the west side of the property
at least 1000 feet in advance of any cell construction, measured from the
southernmost coordinate of the cell. For example, if the cell’s

• southernmost coordinate is S 3500, then the berm shalt extend to S 4500
or further south. The only exception to this condition is during the
construction of Phase I.

b. The landfill operator shalt implement the complaint procedure outlined in
the application, including a hot line phone number to address complaints.
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All complaints shall be kept in a log made accessible to the County for
review.

c. The area on the west. side of the landfill that has no proposed berming
shall have trees planted on the exterior slope of the access road to
provide a visual barrier.

d. Any vegetation plant~don the west side of the landfill as a visual barrier
• shall be at least ten feet tall, and at a density adequate to provide a visual

barrier.

e. A visual barrier independent of the landfill cèp shall be placed at least ten
feet in height above grade at or near the east property line to include
vegetation, undulating berms, and fencing.

f. Final cover over a filled area is to be placed not later than 60 days after
• placement of the final lift of solid waste, unless otherwise permitted by

IEPA. At no time shall the area exceed 10 acres, unless otherwise
permitted by IEPA.

4. Whether the facility is••••~p~atodg~tsIdethe boundary of the 100 year flogd~lain,or
the site is floodproofed. The KCRPC finds, and recommends to the County
Board, that the proposed facility Is located outside the boundary of the 100 year
floodplain.

5. Whether the Plan of operations for the facility is designed to minimize the danger
to the surrounding area_frpm fire, spills, or other operational accidents. The
KCRPC finds, and recommends to the County Board, that the plan of operations
for the facility is designed to minimize the danger to the surrounding area from

• fire, spills, or other operational accidents. However, that finding is based, upon
the KCRPC’s recommendation that the following special condition be imposed:

a. The landfill operator shall install a radiation detector at the scale house.
• The landfill operator shall record any alarm, and notify the County of each

occurrence, the level of radiation detected, and the manner ofresponse.

b. The facility’s Emergency Action Plan (EAP) shall include contingencies for
management of incidental hazardous (including radioactive) waste

• inadvertently received at the facility. The EAP shall specify, at a minimum,
qualified contractor criteria, overpacking, and immediate off-site removal

• of the incidental hazardous waste.

6. Whether the traffic patterns to. or from the facility are designed to minimize the
impact on existing traffic flows. The KCRPC finds, and recommends to the
County Board, that the traffic patterns to or from the facility as designed to
minimize the impact on existing traffic flows. However, that finding is based upon

‘10 ‘

,~Ai 1(\



the KCRPC’s recommendation that the following special conditions be imposed:

a. All construction plans for the facility entrance shall be provided to the
County Highway Engineer prior to construction. The landfill operator shall
demonstrate to the County that, sight distance of at least 1,015 feet of

• visibility can be achieved by the final entrance design. All improvements
higher than’ three and a half feet above the elevation of the nearest
pavement edge shall be set back at least 50 feet from Route 45/52.

b. The traffic site improvements Identified in the application and conditioned
in this resolution must be completed prior to operation of the expansion~

c. The landfill operator shall comply with all use and weight restrictions
imposed on area roads by the County Highway Engineer and/or the Otto
Township Road Commissioner.

d. The County Highway Engineer shall be informed of the planned turning
radius of the first orisite curve, and his approval of that turning radius must
be obtained prior, to construction.

e. The operator shall consult with IDOl and the County Highway Engineer
concerning installation of advance warning signs from both directions In
advance of the proposed entrance to the facility. For example, a “side
road ahead” symbol siçln, or a ~rucksentering roadway” sign should be
pursued. The operator shall also consult with IDOl and the County
Highway Engineer concerning designation of reduced speed zones in
those areas. and at those tlmes of significant school bus activity on Route
45/52 so as to further minimize the impact of the facility on existing traffic
flows, and to protect the public health, safety, and’ welfare. The operator
shall use its best efforts to effectuate these further precautions. The
operator shall consult lOOT and the County Highway Engineer prior to
submitting a development permit application to IEPA.

f. An adequate wheel wash and speed bumps must be installed near the exit
of the facility in such a way to minimize mud and dirt on Route 45/52, prior
to the receipt of the first load of waste.

g. The operator must clean Route 45/52 between S ~000Road and S 7500
Road of all’ mud and dirt at least once every two weeks during the active
life of the facility, or at a frequency determined necessary by the County
Highway Engineer.

h. The operator shall meet with the local school districts to discuss safety

issues to minimize the impact of truck traffic on school bus routes.

i. The landfill operator shall notify IDOT of all criterion six conditions when
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• applying for an ‘Intersection Design Study (IDS), and those conditions shall
be addressed in the operator’s efforts to secure a construction pen-nit.

“The landfill operator shall provide a copy Of its pen-nit application to the
County Planning Director for review and comment not less than thirty days
prior to submission to IDOl.

j. The landfill operator shall deVelqp recommended twck routes to and from
• the facility, using Interstate 57 and Route 45/52, and shall distribute those

recommended routes to trucks and contractors using the facility, as well
as to County and Township Highway authorities, and the County Planning
Director. ‘

k. If IDOT has already approved construction details for the proposed traffic
improvements, such application must be revised to address and satisfy
these conditions, and then be resubmitted for approval.

I. Unless the speed limit governing the Route 45/52 road segment between
6000 S Road and 7500’S Road is reduced, the following modifications to
the proposed road improvements are required: 1) a full 14-foot median
shall be constructed instead of the proposed 12-foot median; and 2) the
southbound deceleration lane shall measure 530 feet instead of the
proposed 430-foot length.

rn. The onöite traffic route for the customer convenience area (public drop-off)
must be separate from the onsite traffic route designed for the commercial
‘landfill operation.

n. Trucks shall not be staged outside the gates prior to the opening ofthe’
facility. ‘

7. lIthe facility will be treating, storing or disposing of hazardous waste. an
emergency response plan exists for the facility, which,. lnclude~notification,
containment and evacuatign procedures to be used in, case,,,,of an accidental
release. The KCRPC finds, and recommends to the County Board, that the
facility will not be treating, storing, or disposing of hazardous waste. Therefore,
this criterion is not applicable.

8. if thefacllityi,s to be located in a county where the county board has adopted a
solid waste management plan consistent with the planning requirements of the
Local Solid Waste Disposal Act or the Solid Waste Planning and Recycling Act,
the facility is consistent with that plan. The KCRPC finds, and recommends to
the County Board, that the facility is consistent with the Kankakee County Solid
Waste Management Plan, However, that finding is based upon the KCRPC’s
recommendationthat the following special conditions be imposed: ‘

a. The landfill operator must comply with all obligations and responsibilities

• 12
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of the Host Agreement between the County and Waste Management of
Illinois, Inc.

b. The landfill operator must employ independent appraisers acceptable to
the County as part of the Property Value Guarantee Program.

c. The Property Value Guarantee Program must be amended to provide that
the Program continues for ten years after the included Property Owners
are notified that waste is no longer being disposed of at the facility.

9. If thQ facility will •be located In a regulated rcharcie area, any appflcable
requirements specific by the Board for such areas have been met. The KCRPC
finds, and recommends to the County Board, that the facility will not be located in
a regulated recharge area. Therefore, this criterion is not applicable.

Conclusion

The KCRPC finds that all conditions recommended in this, resolution are
reasonable and necessary to accomplish the purposes. of Section 39.2 of the
Environmental Protection Act (415 ILCS 5/39 2) The KCRPC further recommends to
the County Board that, as the KCRPC has fpund and recommended that all applicable
statutory criteria have been met,, local siting approval for the proposed expansion be
granted, subject to the recommended conditions.

The remainder of this page Is intentionally left blank.
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This resolutionwaspassedby avoteof9 to 3 on March9

)~~\H
George W ‘gton, Jr., Ch an

ATJ’EST: ‘ ‘
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AFFIDAVIT OF SERVICE

The undersigned,pursuantto theprovisionsof Section1-109ofthe Illinois CodeofCivil
Procedure,herebyunder penalty of perjury under the laws of the United Statesof America,
certifiesthat on March 29, 2005, acopyoftheforegoingNoticeofFiling wasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500

Chicago,IL 60601-3218

DonaldJ.Moran
Pedersen& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312)641-6888
(312) 641-6895FAX

Mr. BradHalloran
HearingOfficer

Illinois Pollution ControlBoard
100 WestRandolph,11thFloor

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By depositinga copy thereof enclosedin an envelopein the United StatesMail at Rockford,
Illinois, properpostageprepaid,beforethehourof5:00P.M., addressedasabove.

HINSHAW& CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford,Illinois 61101
815/490-4900
815/490-4901(fax)

70445362v1840423


